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Most employees in California are considered to be “at-will” employees. At-will

employment means that the employee is free to leave their job at any time, and

employers are likewise free to fire the employee at any time for any lawful reason, or

even no reason at all.⁠1

The presumption that all employment is at-will may seem simple at first glance, but

this doctrine has been, in large part, eroded over time. A number of exceptions have

evolved through contractual, statutory, or public policy theories.⁠2  Any of these can

significantly limit an employer’s right to terminate an employee at will. This article

explores those limits.
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At-will employees can leave employment at any time. Likewise, employers can fire at-

will employees for seemingly arbitrary reasons, so long as those reasons are not

unlawful.⁠3  This can lead to some confusing results.

Many employees believe that their job is protected unless they break the rules, do a

bad job, or commit some other type of wrongdoing. But that usually isn’t the case.

At-will employment means that an employer can simply decide to fire the employee

on a whim, without any good reason, even when the employee is doing a good job.⁠4

For example, an employer might be in a bad mood one day and decide to fire a

random at-will employee. There is nothing inherently unlawful about doing that (even

if it was an unwise business decision). As such, the fired employee probably cannot

claim that they were wrongfully terminated.

CH. 01

Employers Don’t Need a Good
Reason to Fire At-Will Employees
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State and federal laws have placed several important restrictions on the reasons for

which an employer may terminate their employee. So, even though at-will employees

may be terminated without cause, employers that do act for a specific reason must

comply with the relevant laws on the matter. Examples of unlawful reasons include:

Put simply: Employers can fire at-will employees for any lawful reason (or no reason at

all), but they can’t fire employees if they are motivated by unlawful reasons. We’ll

explore several of these unlawful reasons next.

CH. 02

Employers Can’t Fire Employees
for Unlawful Reasons

Firing an employee because of their race, gender, disability, sexual

orientation, religion, or other protected characteristic;⁠5

Firing an employee for their political beliefs or affiliations;⁠6

Firing an employee because the employee requested time off that they are

legally entitled to take; or

Firing an employee because the employee reported a violation of the law.⁠7
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2.1  Anti-Discrimination Laws
The California Fair Employment and Housing Act  (often called “FEHA”) prohibits

employers from terminating at-will employees for several protected reasons. For

example, employers may not terminate their employees based on:

To a large extent, federal law echoes California’s protections. For example, federal law

prohibits most employers from terminating workers on the basis of their national

origin, citizenship, race, color, sex, or religion.⁠9  California’s list, however, expressly

reaches several characteristics that federal law does not enumerate, such as marital

status.

Race,

Religious creed,

Color,

National origin,

Ancestry,

Physical disability,

Mental disability,

Reproductive health decisionmaking,

Medical condition,

Genetic information,

Marital status,

Sex,

Gender,

Gender identity,

Gender expression,

Age,

Sexual orientation, or

Veteran or military status.⁠8
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2.2  Laws Protecting Union Activity
The National Labor Relations Act ⁠10  prohibits employers from interfering with

employees in exercising collective bargaining rights, including unionization.⁠11

Terminating employees for exercising their collective bargaining rights would violate

this law. So, an employer generally may not terminate or threaten to terminate

employees for attempting to unionize or join a labor organization.

2.3 
Laws Protecting Whistleblowers
from Retaliation

Employees are generally permitted to report certain unlawful conduct without fear of

discipline from their employer. In other words, employers may not retaliate against

employees for reporting certain kinds of misconduct. This serves as an additional

limitation on at-will employment.

Employees receive protection for whistleblowing if they disclose information about a

suspected violation of state or federal law, whether they report it to a government or

law enforcement agency or internally to a person with authority over them.⁠12

Violations of state or federal law can involve a variety of actions, like discrimination,

unsafe workplaces, or submitting false claims of payment to the government.⁠13

Importantly, the employee must have a reasonably based suspicion of illegal activity.

So, the employee does not need to be absolutely certain that a violation occurred, but

they should not be simply guessing that one occurred.⁠14

2.4  Protected Leaves of Absence
California law also protects employees from being terminated for taking certain types

of leave, even if their employment is at-will. For example, employers may not

terminate employees who have been injured on the job.⁠15

Nor may employers terminate female employees for taking maternity leave of up to

four months as long as they are disabled from a childbirth or pregnancy-related

condition.⁠16  Employers must also provide reasonable accommodations for physical or

mental disabilities.⁠17

Other common protected leaves of absence include, but are not limited to:

Serving on a jury or as a witness.⁠18
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2.5  Off-Duty Cannabis Use
Since January 1, 2024, California has also protected most employees against

termination based on their off-duty cannabis use. An employer generally may not fire

or penalize an employee because the employee used cannabis off the job and away

from the workplace, and it may not rely on a drug test that screens only for

nonpsychoactive cannabis metabolites, which can linger in the body for weeks

without indicating impairment.⁠22  A related law also bars most employers from asking

job applicants about their prior cannabis use.⁠23

This protection has limits. It does not give employees a right to possess, use, or be

impaired by cannabis on the job, and it does not disturb an employer’s right to

maintain a drug- and alcohol-free workplace.⁠24  It also does not apply to certain

workers, including employees in the building and construction trades and applicants

or employees in positions that require a federal background investigation or security

clearance, and it does not override testing required by federal law or regulation.⁠25

2.6  Other Limitations
California law provides numerous other situations limiting an employer’s ability to

terminate workers at-will. Employers, for instance, can’t terminate employees for their

political activities.⁠26

There are a variety of other statutes that may protect employees from termination for

certain reasons. At-will employees (or former employees) who believe they might have

been terminated for an unlawful reason should contact a local employment attorney.

Voting in a statewide election (for no more than two hours at the beginning

or end of the shift).⁠19

The serious health conditions of close family members.⁠20

Military service.⁠21
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In the context of at-will employment, there are two types of contracts that may limit

an employer’s right to terminate their employees without cause: (1) express contracts,

and (2) implied contracts.

An express contract is one where one party has made an explicit offer and another

party has accepted that offer in exchange for a valid promise. Express contracts can

be written or oral.

An implied contract exists where a contract can be assumed to have been formed

based on the surrounding circumstances. No clear agreement may have been formed,

but the parties’ conduct indicates that the parties understood a contract to have been

formed.

3.1  Express Contracts
Sometimes, a contract will explicitly contain a provision that restricts an employer’s

ability to terminate an employee. Usually, this kind of provision will require that the

CH. 03

Contractual Limitations
on At-Will Employment
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employer have “good cause” before terminating the employee.

Good cause is usually defined to mean: a fair and honest reason. The employer must

have come to this reason in good faith. So it can’t have come up with a reason after it

made a bad faith decision to terminate an employee.⁠27  The decision may not be:

In other words, it’s not enough that the employer simply doesn’t like the employee.

The employer needs legitimate business reasons to terminate the employee.

In determining whether good cause exists, courts will try to balance:

This definition is a bit abstract and relative. Courts are therefore required to look at

the facts of each individual case to determine if good cause exists.⁠30

Even though this limit may exist in an express contract, employers still have a lot of

discretion. Courts have acknowledged that they aren’t in the best position to second-

guess the employer’s business judgment. In many cases, courts will give the

employer substantial deference in exercising their discretion.⁠31

3.2  Contracts for a Specified Term
The at-will presumption itself does not apply when the parties agree to employment

for a specified term, meaning a period longer than one month.⁠32  When a contract

sets a fixed term, the employer generally cannot end it early unless the employee

commits a willful breach of duty, habitually neglects their duties, or becomes unable

to perform them.⁠33  The employee, in turn, may leave before the term ends only in the

case of a willful or permanent breach by the employer.⁠34

Trivial,

Capricious,

Unrelated to business needs or goals, or

Pretextual.⁠28

The employer’s interest in operating its business efficiently and profitably,

and

The employee’s interest in continued employment.⁠29
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3.3  Implied Contracts
The Supreme Court of California has held that a requirement of good cause for

termination can be implied even when there is no contract explicitly providing for it.⁠35

So, even if the terms of employment would appear to be at-will, it is possible that a

court will interpret the relationship otherwise. In other words, a court may still require

that the employer have good cause for terminating an employee, even if there is no

contract with a good cause requirement.

Courts will try to look at the conduct of the employer and employee to determine if

they had any unspoken understandings. If the parties acted in a way that suggests an

implied contract exists, employees can often require their employer to terminate

them only in the event of good cause.

To determine if an implied contract exists, courts will look at a number of factors,

including:

If an implied contract requiring a good cause termination exists, the employer must

have a fair, honest, and good faith reason for terminating the employee. Legitimate

business reasons are normally required.

3.4 
The Implied Covenant of
Good Faith and Fair Dealing

Every employment contract in California also includes an implied covenant of good

faith and fair dealing, which means that neither party will act to deprive the other of

the benefits of the agreement.⁠37  This covenant does not, however, turn at-will

employment into for-cause employment. If the employment is at-will, the covenant

cannot add a good cause requirement that the parties never agreed to, and simply

firing an at-will employee, even unfairly, does not by itself breach it.⁠38

Where the covenant does have force is in preventing a bad-faith termination designed

to cheat an employee out of a benefit they have already earned, such as a

commission or bonus that has come due.⁠39  Even then, a breach of the covenant in

The personnel policies or practices of the employer,

The employee’s longevity of service,

Actions or communications by the employer reflecting assurances of

continued employment, and

The practices of the industry in which the employee is engaged.⁠36

© 2026, Kyle D. Smith · All Rights Reserved worklawyers.com Page 10



the employment context is treated as a breach of contract rather than a tort, so the

available damages are limited to contract remedies.⁠40
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The Supreme Court of California has held that an employer’s ability to terminate an

“at-will” employee is limited by public policy considerations.⁠41  Public policy

limitations are established primarily through California case law. But courts use

California’s statutes and constitution to determine which public policies are

important.⁠42  The general rule is that an employer may not terminate an at-will

employee for a reason that violates a fundamental public policy.

To determine whether a reason for termination is prohibited by public policy, a

somewhat complicated legal analysis is required. In general, several elements are

required:

CH. 04

Public Policy Limitations
on At-Will Employment

The public policy must be expressed in the constitution or in statutes,

It must benefit the public, rather than a single individual,

The public policy must be a substantial and fundamental public policy, and

The public policy must be well-established at the time of termination.⁠43
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The courts have acknowledged that applying this test is difficult. So it isn’t always

clear whether a given situation involves a public policy violation. Concerned

employees should contact an employment attorney to learn more about the public

policy considerations involved in their particular situation.

The consequences of an unlawful termination depend on the legal theory involved. A

claim based on breach of an employment contract, including the implied covenant of

good faith and fair dealing, is generally limited to contract damages, such as lost

wages and benefits. A claim for wrongful termination in violation of public policy, by

contrast, is a tort, and it can support a broader recovery, including damages for

emotional distress and, in cases of egregious misconduct, punitive damages.⁠44

RELATED GUIDE

Wrongful Termination in California
A closer look at when a firing crosses the line into a wrongful

termination, and what a worker can do about it.
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