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California's common-interest privilege lets former employers give honest job

references, but it does not protect malicious, false, or unsolicited statements about
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When applying for new jobs, many California employees face a common concern: they

didn’t leave their last job on the best terms, but they have to give an honest list of

their last jobs to their prospective employer.

In general, a former employer has a right to make truthful statements about the

reason why an employee was fired (or why they quit) if they are asked by a potential

employer.⁠1  In fact, communications between a former and prospective employer are

often considered “privileged,” in that they cannot be used as evidence in a lawsuit.⁠2

This is sometimes referred to as the common-interest privilege.⁠3  This privilege,

however, has important limits. This article will take a closer look at the common-

interest privilege, its limits, and more.
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As mentioned above, communications between a former and prospective employer

are subject to a common-interest privilege, which generally means they cannot be

used as evidence to prove defamation.⁠4  But an employer does not have any legal

protections if they made the statement maliciously, with the intent to harm the

interests of the former employee.⁠5

And, if the information was given without being requested by the potential employer,

it is strong evidence that the statement is false or made with the intent to prevent the

employee from being hired.⁠6  If that is the case, the former employer may have

broken the law by volunteering the information.⁠7

As such, many employers choose to limit the content of their communications with

prospective employers to simply stating facts like:

CH. 01

Former Employers Have
a Qualified Privilege

The dates of the worker’s employment,

Their job title, and

Whether they are rehirable.
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Of note, California law specifically protects this last category of information. Former

employers are specifically authorized to state, without malice, whether they would

rehire a person if asked.⁠8

But, if an employer breaks the law and provides false information about a former

employee to a potential employer, or they provide unsolicited information about the

employee with the intent to prevent them from getting hired, the former employee

can bring a civil action for treble (triple) damages.⁠9

Such lawsuits commonly accuse the former employer of defamation, a legal claim

that the former employer made false statements about the employee that caused

damage to their reputation.
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As mentioned above, communications between a former and potential employer are

often treated as a privileged communication, for legal purposes.⁠10  A privileged

communication is one that is not admissible in court to prove a certain thing. In the

context of defamation lawsuits, a statement is only defamatory if it is not

privileged.⁠11  So, a privileged statement would be inadmissible to prove defamation.

Of course, many non-privileged statements are also inadmissible in court, but that

usually has to do with rules of evidence unrelated to privilege doctrines. But

privileged statements, as a category, are ones that can’t be admitted into court.

CH. 02

What It Means for a
Statement to Be “Privileged”
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EXAMPLE

Communications between an attorney and his or her client are often

considered privileged.⁠12  Due to the important nature of the attorney-client

relationship, courts give special rights to attorneys and their clients.

Because of this, a client does not need to fear giving truthful information to

his or her attorney because it cannot be used against him in court.

There are, of course, exceptions to the privilege, but as a general matter the

privilege usually holds up.

In this context, the fact that a statement is privileged between a former and

prospective employer simply means that the former employer cannot be liable for the

content of their statements to the prospective employer. If the statement itself is not

admissible to prove defamation, then the former employee cannot hold the employer

accountable for the statement.
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The privilege protecting former employers (i.e., the “common-interest privilege”) has

several limits. Employers will not receive protection of the privilege under several

circumstances:

CH. 03

Types of Statements
That Are NOT Protected

Malicious Statements. The employer may not make statements rooted in

malice against the employee.

Unsolicited Communications. The employer is not protected by the

common-interest privilege if they take it upon themselves to contact the

new or prospective employer.

False or Reckless Statements. The employer may not knowingly make

false statements about the employee, or statements about the employee

that are reckless with regard to whether they are true.

Statements about Protected Activities. The employer may not make

statements concerning the speech or activities of an applicant for

employment if the speech or activities are constitutionally protected.
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Importantly, an employer is not automatically liable for their statements simply

because the statement isn’t privileged. In addition to overcoming the common-

interest privilege, an employee will need to prove other facts to justify a lawsuit

against the employer.

3.1  Malicious Statements
If a statement is made by a former employer with malice, the common-interest

privilege protecting the employer’s reference does not arise.⁠13  The California

Supreme Court has defined malice in this context as a state of mind arising from

hatred or ill will, which evidences a willingness to injure another person.⁠14

Malice can be difficult to prove and, in many cases, it cannot be inferred from the

statement itself.⁠15

3.2  Unsolicited Communications
Imagine the following situation: John used to be employed by ABC Inc. His

supervisor, Bob, disliked John and treated him poorly. John eventually left ABC Inc. to

find another job. After he left, Bob called all of the local businesses to tell them about

how terrible an employee John was. Does Bob still have the common-interest

privilege protecting a former employer’s reference?

No. The privilege only kicks in if the former employer is requested by the prospective

employer to give the information.⁠16  An employer that takes their own initiative to

communicate with a prospective employer, without having first been requested by the

prospective employer to do so, does not receive the protections provided by the

privilege.

Courts have also noted that the common-interest privilege may be lost if the former

employer excessively communicates or includes statements that are irrelevant to the

matters being discussed.⁠17  Employers that want to ensure their statements remain

privileged should restrict their statements to those concerning matters being

discussed.

So, in Bob’s case, because he preemptively contacted prospective employers without

being requested to do so, his statements cannot be protected under the privilege

protecting a former employer’s reference.
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3.3  False Statements
Knowingly false statements are generally not protected by the common-interest

privilege.⁠18  In fact, a former employer who misrepresents facts and prevents (or

attempts to prevent) the former employee from obtaining employment can be found

guilty of a crime!⁠19

The employer must have credible evidence for the assertions it makes about former

employees.⁠20  Courts have held that an employer cannot report mere rumors or

workplace gossip in a reference to prospective employers.⁠21

So, even if a former employer believes something is true, they cannot report it to a

prospective employer unless they have reasonable grounds for believing in the truth

of the statements they make.⁠22  Those reasonable grounds must be evidence-based,

rather than mere speculation.

At the same time, however, a statement that is merely negligent will still be protected.

The statement must have been reckless or grossly negligent to invalidate the

common-interest privilege.⁠23

Put simply, a former employer is not protected if they make a statement that they

know is false, or they act with reckless disregard as to their statement’s truth or

falsity.

3.4  Statements about Protected Activities
An employer does not receive the privilege protecting a former employer’s reference

if the former employer communicates about the speech or activities of the former

employee, where those activities were protected by law.⁠24

Whether an activity is legally protected is a fact-specific inquiry. Examples of

protected activities might include private activities,⁠25  the exercise of a person’s right

to free speech,⁠26  a person’s right to petition in connection with a public issue, the

right to collective bargaining or picketing,⁠27  or the exercise of a person’s religion.

So, a former employer could not, for example, receive the privilege if they

communicated about the fact that the worker was a member of a specific political

party or that they engaged in political activities during non-work hours. Likewise, a

former employer’s statements about the employee’s participation in union activity

would not be protected.
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3.5  Statements That Breach a Contract
As a final matter, it is worth noting that former employers are sometimes

contractually bound to remain silent about a former employee. This often occurs when

the employee has a severance agreement or a settlement agreement that includes a

“non-disparagement” clause or some other provision related to confidentiality.

As the name indicates, a non-disparagement clause is an agreement between the

parties of a contract to avoid saying bad things about each other. Non-disparagement

clauses are generally enforceable in California, but state law places firm limits on how

far they can reach.

The most important of these limits comes from the Silenced No More Act, which took

effect on January 1, 2022 and applies to agreements signed on or after that date.⁠28

Under that law, an employer may not use a non-disparagement or confidentiality

provision, whether as a condition of employment or a raise or as part of a separation

agreement, to prevent an employee from disclosing information about unlawful acts

in the workplace.⁠29  The statute defines “information about unlawful acts in the

workplace” broadly, to include harassment, discrimination, or any other conduct the

employee has reasonable cause to believe is unlawful.⁠30  A separate rule reaches

settlement agreements: once a harassment, discrimination, or retaliation claim has

been filed, the settlement generally may not stop the employee from disclosing the

underlying facts.⁠31

Because of these rules, any non-disparagement or confidentiality clause that touches

an employee’s ability to speak about workplace conditions must state, in substantially

the following form, that the clause does not silence the employee about unlawful

conduct:⁠32

REQUIRED LANGUAGE

Nothing in this agreement prevents you from discussing or disclosing

information about unlawful acts in the workplace, such as harassment or

discrimination or any other conduct that you have reason to believe is

unlawful.

The Silenced No More Act does not make every confidentiality term unlawful.

Employers are still permitted to protect several things:
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The law also gives employees more time with these agreements. When an employer

offers a covered separation agreement, it must tell the employee that they have the

right to consult an attorney and must give them at least five business days to do so;

an employee may sign sooner only if the decision is knowing and voluntary and not

the product of employer pressure.⁠37  A provision that violates any of these rules is

contrary to public policy and unenforceable.⁠38

All of this matters for references because a former employer who is genuinely bound

by a valid confidentiality or non-disparagement clause risks breaching that contract

by saying negative things about the employee to future employers. The common-

interest privilege protects an employer from a defamation claim over an otherwise-

truthful reference, but it does not give the employer license to break a separate

promise it made in a binding agreement.

The settlement or severance amount. A provision keeping the dollar

amount paid confidential remains enforceable.⁠33

Trade secrets and business information. An employer may still protect

trade secrets, proprietary information, and other confidential information

that does not involve unlawful acts in the workplace.⁠34

A general release of claims. A separation agreement may still include an

otherwise lawful general release or waiver of claims.⁠35

Negotiated settlements. The section’s requirements do not apply to a

negotiated settlement resolving a claim the employee has already filed in

court, with an agency, in arbitration, or through the employer’s internal

complaint process.⁠36
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As mentioned above, the mere fact that a statement is not privileged does not

automatically mean that an employer is liable to the employee. To support a

defamation lawsuit, the employee still must bring evidence to show that the employer

has defamed him. In California, defamation requires three key facts to be proven

(these are sometimes called “elements” of the claim)⁠39 :

The last element is often the most difficult to prove. Damaging statements can

include:⁠40

CH. 04

Non-Privileged
Statements and Liability

Falsity. The employee must demonstrate that the person being sued

(called the defendant) made a false and unprivileged statement of fact, not

opinion, about the employee (called the plaintiff).

Publication. The employee must demonstrate that the false statement was

communicated to someone else besides the employee. Evidence of a

communication by a former employer to a prospective employer is sufficient

to show “publication.” The communication can be either spoken or written.

Damage. The employee must demonstrate that damage occurred to the

employee’s reputation or occupation.
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A worker who believes a former employer has given a false or unlawful reference

should keep a record of what was said, when, and to whom. Because defamation and

related claims can carry deadlines as short as one year, it is a good idea to consult a

California employment attorney promptly.⁠41

False accusations of criminal conduct.

Accusing someone of a lack of integrity or honesty.

Falsely claiming someone is incompetent.

Making other false statements about someone else’s personal

characteristics or behavior.
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