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In California, quid pro quo sexual harassment occurs when a supervisor or employer
conditions a job benefit, such as a raise, a promotion, or continued employment, on
an employee’s submission to a sexual demand.® The Latin phrase means “this for
that,” and the harassment takes exactly that shape: a work benefit offered or withheld
in exchange for sexual favors. ?

B EXAMPLE

A direct supervisor says to a subordinate employee: “If you perform a sex act
with me, I will give you a raise.”

Quid pro quo sexual harassment generally appears in one of two forms:

—  An employer or supervisor offers an employee some kind of benefit that is
conditioned on the employee submitting to a sexual favor;*® or

—  An employer or supervisor threatens an employee with an adverse work-
related action, like termination, unless the employee submits to a sexual
demand.*

Quid pro quo cases often involve unwanted sexual advances, inappropriate
discussions of graphic sexual acts, or commentary on the employee's body and the
sexual uses to which it could be put.®

These violations can be committed either expressly or impliedly. Merely hinting at a
job benefit in exchange for sexual favors can constitute quid pro quo sexual
harassment. ®

Quid pro quo sexual harassment is usually a serious legal violation. Even a single
instance can be enough to support a lawsuit, as long as a tangible employment
action resulted from a refusal to submit to a supervisor's sexual demands.” A
tangible employment action is a significant change in employment status, such as
being fired, demoted, denied a promotion, or reassigned to a job with significantly
different responsibilities.?
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CH. 01

Contrast: Hostile Work
Environment Sexual Harassment

Quid pro quo sexual harassment can be contrasted with hostile work environment

sexual harassment. Hostile work environment sexual harassment is conduct severe or
pervasive enough to create an abusive working environment.? It is unlawful
regardless of whether it is motivated by sexual desire.*®

Conduct of this kind violates the law only if it is objectively hostile or abusive. A few
annoying or mildly offensive comments are usually not enough.**

The conduct must also subjectively offend, humiliate, or distress the victim.*? A
person cannot claim a hostile work environment if they were emotionally unaffected
by the harassment or if they welcomed it.1® The Legislature has made clear, though,
that a victim need not prove that the harassment caused a measurable drop in
productivity; it is enough that a reasonable person subjected to the conduct would
find it harder to do the job.1* To show that harm, a victim usually must demonstrate
one or more of the following:

° The harassment disrupted their emotional tranquility in the workplace,

e The harassment affected their ability to perform the job as usual, or
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The harassment interfered with and undermined their personal sense of
well-being.*®

A hostile work environment often arises from a pattern of offensive conduct, but
California law does not require one. Since 2019, a single incident of harassment has
been enough to support a claim if it unreasonably interfered with the employee's work
performance or created an intimidating, hostile, or offensive working environment.*®
The California Supreme Court has since confirmed the point, holding that an isolated
act of harassment may be actionable when it is sufficiently severe in light of the
totality of the circumstances.!’ A single serious act, such as a physical assault or the
threat of one, can meet that bar on its own.*8

California courts weigh several factors to decide whether a work environment is
sufficiently hostile or abusive:1?

C_B Severity of the Conduct. Conduct that is particularly bad (like
nonconsensual physical touching) is more likely to be unlawful than mild
conduct. The worse the conduct is, the less frequently it needs to occur to
meet the threshold of “pervasive” conduct.

‘_L; Frequency of the Conduct. Even mild behaviors can be unlawful if they
happen frequently enough. Improper activities that happen often are more
likely to be considered “pervasive” than those that happen once every other
month. Some California courts will even attempt to count or approximate
the total number of days on which the conduct occurred.

‘13 Context of the Conduct. All of the circumstances surrounding the
harassment can be examined. In some cases, there may be circumstances
beyond the improper conduct that make it more or less egregious. For
example, the conduct may be less egregious if it took place only outside of
the workplace.

The weight of each factor depends heavily on the facts of the case. These factors help
assess whether a hostile work environment may be present, but the court ultimately
makes that determination. The legal standard does not change with the type of
workplace: a history of crude or sexual commentary in a particular occupation does
not make otherwise unlawful harassment permissible there.?®
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CH. 02

Gender Is Irrelevant

The laws against both types of workplace sexual harassment protect men and women

equally, as well as people of any gender identity. Sexual harassment committed by a
woman is unlawful to the same extent as harassment committed by a man.?*

Sexual harassment is also unlawful when the victim is the same gender as the
harasser.??
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CH. 03

Examples of Quid Pro
Quo Sexual Harassment

CALIFORNIA
HARASSMENT
LAW

The tests defining “sexual harassment” can be a little difficult to understand. This is
particularly true for hostile work environment claims because there is no clear rule
defining which conduct is severe or pervasive. As such, when analyzing an allegation,
many courts rely on the fact patterns of prior cases. These examples can help clarify
where courts draw the line in determining whether conduct is unlawful.

3.1 Inappropriate Propositions

Propositions are relatively common in the workplace. In general, a single request to
go on a date does not amount to sexual harassment.?® There may, however, be a
valid claim of sexual harassment if the employee is subjected to repeated advances
by the same person or if the employee is punished for rejecting an advance.

In one case, an employee was asked out on a date three or four times by a

coworker.?* Each time, the employee rejected the request. Some time later, the
coworker described his sexual fantasies about the employee to her.?5 Upset, the
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employee complained to her supervisor about the coworker's conduct. After that, the
coworker began to stare at her angrily several times each day.?°

The court in that case held that the coworker's initial propositions could potentially
constitute overt acts of sexual harassment. Likewise, the coworker's prolonged
campaign of staring at the employee could potentially constitute unlawful
retaliation.?” An employer in such a situation could potentially be liable for unlawful
sexual harassment.

Another clearly prohibited behavior in California is the offering of employment or
employment benefits in exchange for sexual acts. As mentioned above, these kinds of
offers or threats are unlawful quid pro quos.?®

Importantly, inappropriate propositions do not have to be directly spoken to be
unlawful; they can be implied by words or conduct.?? This can occur when a
supervisor or other superior implies that a subordinate will get ahead in the
workplace through sexual acts.

3.2 Favoritism and Unequal Treatment

California law prohibits sex-based discrimination.>® In the context of sexual
harassment, this kind of discrimination can occur when supervisors reward employees
with whom they are having sex or punish those who refuse to have sex with them.

In general, isolated instances of favoritism toward an employee with whom the
supervisor is having a sexual affair would not constitute unlawful sexual
harassment.®! These situations, however, often blur the line between consensual
sexual conduct and job-motivated sexual favors.

When sexual favoritism in a workplace is widespread, it can create an unlawful hostile
work environment. In those cases, the demeaning message conveyed to employees is
that they are viewed by management as sexual playthings. Or, even worse, the
employees may feel that they are required to engage in sexual conduct with their
supervisors or management to get ahead in their job.>?

In one such case, two female employees sued their employer for sexual harassment
because their supervisor engaged in sexual affairs with three subordinate employees
at the same time.>® The supervisor promised and granted unfair employment
benefits to the women with whom he was having sex.** The court held that this
conduct could potentially constitute sexual favoritism widespread enough to justify a
claim of hostile work environment sexual harassment. 3°
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CH. 04

Who Can Be Held Responsible?

Because quid pro quo harassment involves someone who controls job benefits, the
question of who can be held responsible is often central to a case. Several parties
may be liable.

When a supervisor commits the harassment, the employer is automatically
responsible. California treats an employer as strictly liable for sexual harassment by a
supervisor, without regard to whether the employer knew about the conduct.>°

When the harasser is a coworker rather than a supervisor, the standard is different.
The employer is liable only if it knew or should have known about the harassment and
failed to take immediate and appropriate corrective action.3”

The reach of these protections is broad. For sexual harassment, the FEHA applies to
employers with one or more employees, not just to the larger employers covered by
the general discrimination rules.®® The individual who did the harassing can also be
held personally liable, in addition to the employer.3°

An employer can also be liable for failing to prevent harassment. California law
requires employers to take all reasonable steps to prevent harassment from
occurring, and an employer that does not can face a separate claim.*® This claim is
not a standalone shortcut, though: a court will not impose liability for failing to
prevent harassment unless actionable harassment actually occurred.**
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CH. 05

Handling Sexual
Harassment Violations

Despite the clear requirements of California law, some employers still violate their
employees' legal rights. Employees who have experienced a violation of their right to

be free from workplace sexual harassment have three basic options:

Y= They can attempt to resolve the dispute informally with their employer,

 —

Y= They can bring an administrative claim to seek damages, or

 —

EE They can file a lawsuit in court.
In selecting one of these paths, employees should keep in mind that a successful
claim can produce a range of remedies. These may include back pay for lost wages,
front pay for future lost earnings, damages for emotional distress, punitive damages,
reinstatement, and an order requiring the employer to change its practices.*? One
advantage of state law is that, unlike federal law, the FEHA places no cap on the
amount of compensatory and punitive damages a jury can award.*® For that reason,
employees in California usually bring their claims under state law.

Each option has benefits and disadvantages, and some situations call for employees
to try all three approaches. It is often a good idea to discuss the case with an
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employment lawyer.

What Should You Do If
You Are Being Harassed?

If you are experiencing quid pro quo sexual harassment, a few practical steps can
protect your rights and strengthen a later claim:

a Write it down. Keep a record of what happened, including dates, times,
locations, what was said or done, and the names of anyone who saw or
heard it.

a Report it. If your employer has a complaint procedure or a human
resources department, reporting the harassment in writing gives the
employer a chance to fix the problem and creates a record that you raised
it.

a Preserve evidence. Save any relevant emails, text messages, voicemails, or
documents in a safe place, ideally not only on a work device.

a Get advice. Consider speaking with an employment lawyer, especially
before signing anything your employer asks you to sign.

5.2 Do Employees Need a Lawyer?

Employees are not required to have a lawyer to file a claim against their employer.
But it is often a good idea to have one.

The law can be complex, and very few cases are straightforward. Even if the facts are
strong, an experienced employment law attorney can sometimes help by:

e Collecting all legally relevant information,

e Applying the law to the evidence and related facts in a compelling way,
e Avoiding the strategic pitfalls many nonlawyers are unfamiliar with, and
e Maximizing the financial damages the employee receives.

There is no guarantee that a lawyer will accomplish these things. But when
employees handle their legal disputes without representation, there is sometimes an
increased risk that they will lose or severely harm their case through legal missteps
that a lawyer would have avoided.
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If the employer contests the employee's claim, which happens often, legal arguments
will have to be made and evidence might need to be presented. This might occur in
court or before an administrative agency, sometimes according to complicated
procedures. It can help to have a lawyer who is familiar with doing those things.

5.3 Paying for a Lawyer

In many cases, attorneys are willing to work with no upfront cost to the employee.
Instead, they take a percentage of what the employee wins at the end of the case.

It is also possible that the employer will be required to pay the employee's legal fees
at the end of the case. Under the FEHA, a court may award attorney's fees and costs
to the prevailing party. In practice, this protects employees: a prevailing employer
generally cannot recover its fees from the employee unless the court finds the claim
was frivolous, unreasonable, or groundless. **

So, although there is no legal requirement that an employee have an attorney,
navigating the claims process can be much easier with one. Feel free to visit the
explanation of our firm's contingent fee pricing.

State Law Claims Start

5.4 .
with a Government Agency

When an employee decides to sue their employer, a coworker, or their supervisor for
violating California's sexual harassment laws, they must first file a complaint with
California's Civil Rights Department (CRD), formerly the Department of Fair
Employment and Housing (DFEH).*®> The complaint can be filed through the CRD's
online portal, or by mail, email, or phone.*® Employees pursuing a claim related to
sexual harassment generally cannot go straight to court with a lawsuit.*’

The law treats sexual harassment as a form of sex discrimination. As a result, the
process for filing a sexual harassment claim with the CRD is the same as the process
for filing a discrimination complaint. That process is explained in our article: How to
File a Work Discrimination Complaint with California's Civil Rights Department.

After a complaint is filed, the Civil Rights Department investigates. If the department
does not bring its own civil action within 150 days (or determines that it will not), it
must notify the employee, who may then obtain a right-to-sue notice; an employee
who wants to go directly to court may instead request that notice immediately. *®
Once the right-to-sue notice issues, the employee may bring a lawsuit in court.
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5.5 The Deadline to File (Statute of Limitations)

Employees are up against strict deadlines when pursuing relief for sexual harassment
violations. If the employee is bringing claims under state law, they must file a
complaint against the employer with the Civil Rights Department no later than three
years from the date of the alleged violation.*?

Once the employee has gone through the administrative process and has been issued
a right-to-sue notice, the employee will then have one year to file a lawsuit in civil
court against the employer.°® This one-year clock starts on the date the right-to-sue
notice is issued.

There are, of course, exceptions to these time limits. Employees who also want to
pursue federal claims must instead file a charge with the U.S. Equal Employment
Opportunity Commission (EEOC), which has its own, shorter deadline.®! You should
speak with a lawyer immediately if you are unsure whether your claim is time-barred.

5.6 What If You Signed an Arbitration Agreement?

Many employees sign arbitration agreements when they are hired, often without

realizing it. These agreements usually require workplace disputes to be resolved
privately, before an arbitrator, rather than in court. For sexual harassment claims,
though, a federal law gives the employee a choice.

Under the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act, a
person who alleges sexual harassment can decide that a pre-dispute arbitration
agreement will not be enforced, and can take the case to court instead.®? The choice
belongs to the employee, not the employer. An employee who would rather use
arbitration can still do so, but the employer cannot force it.

5.7 Retaliation Is Prohibited

Even though most employers follow the law, employees are often worried about the
consequences of pursuing a claim against their employer. Fortunately, employers are
legally prohibited from wrongfully terminating or taking adverse employment actions
against their employees simply because they opposed the employer's violations of
the law.>3

Similarly, an employee who has suffered a violation of California's sexual harassment

laws has a right to file a complaint, testify, or assist in any proceeding under these
laws. The employer may not retaliate against them for doing so.>*
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California law also protects an employee's ability to speak about what happened. A
settlement agreement or a separation agreement generally cannot include a provision
that prevents you from disclosing the facts of workplace sexual harassment you
experienced, and any such provision is void.>® You cannot be forced to stay silent as
a condition of resolving your claim.
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