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Not everyone leaves a job on his or her own terms. For whatever the reason—be it a
firing, company downsizing, or a lay-off—being let go from a job can be a stressful
experience. To make things less stressful, employers sometimes offer severance
packages to departing employees.

A severance package is a payment by an employer to an employee at the time of the
employee's termination. It is usually given in exchange for a written promise from the
employee that they will not file a lawsuit against the employer.® This written promise
is usually called a severance agreement.?

Most employees do not have a legal right to receive a severance package when their
employment is terminated. But because severance agreements can help reduce an
employer's legal liability, many companies offer severance packages regardless of
whether they are required to do so.

The rest of this article takes a closer look at the law governing severance agreements

in California. If you have been asked to sign a severance agreement, it is often a good
idea to have an employment lawyer take a look at it first.
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CH. 01

What Do Severance Agreements Do?

CALIFORNIA LAW//

As mentioned above, a severance agreement is a contract that an employer may ask
an employee to sign when they are terminated from a job. In a severance agreement,
the employer offers the employee a sum of money in exchange for the employee
giving up certain rights, such as the right to sue the employer.

Severance agreements arise because, under California and federal law, workers have
the right to sue their employers for many types of legal violations.® Employers can
prevent these types of lawsuits by obtaining a release of the employee's existing
claims. This incentivizes employers to “buy” this release from employees at the time
of their termination.

B ExAmPLE

An employer terminates a worker and asks her to sign a severance
agreement stating that she will not sue the employer for wrongful
termination. In return, the employer pays her $10,000.
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In general, severance agreements are legally valid and will be upheld by courts, as
long as the agreement was entered into voluntarily and the terms are legal.* This is
true even if it seems that the employer is getting the better deal.

Severance agreements may also ask employees to limit their behavior in other ways.
For example, the severance agreement may require the worker to not talk about why
they were terminated, to not speak poorly about the company, or to not share trade
secrets.

As with an employee's agreement to waive a lawsuit, a severance agreement that
limits the employee's post-employment behavior will often be upheld in court.
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CH. 02

Common Rights That May Be Waived

CALIFORNIA
CONTRACT
LAW

Only claims for civil violations—not crimes—can be legitimately waived in a severance
agreement.® While it is possible that many legal rights can be waived, these are the
most commonly seen in severance agreements:

N4 The ability to sue for wrongful termination, harassment, or defamation.®

N4 The ability to sue for unlawful discrimination on the basis of the employee's
gender, race, sex, age, religion, sexual orientation, etc.

/ Theright to discuss the terms of the severance agreement or other matters
with third parties (this is called a confidentiality provision).

N4 The right to discuss the employer's trade secrets.

N4 The right to say negative things about the employer (this is called a non-
disparagement provision).

«/ The ability to openly talk about the situation leading up to the employee's
termination.”’

N4 The ability to sue for other known and unknown claims.®
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Of course, there are many other potential issues an employer might ask for
employees to waive.
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CH. 03

Limitations on
Severance Agreements

@ @

O ®

3.1 Unenforceable Provisions

There are several legal rights that cannot be waived in a severance agreement. Those
include, but are not limited to, the following:

N4 A waiver of the employee's right to pursue violations of California's wage
and hour laws—like their right to claim earned wages, unemployment
insurance, minimum wage, or overtime pay.’

«~ Anemployer may not require an employee to sign a severance agreement
before paying owed wages.1® Employers must pay their workers any owed
wages whether or not they agree to the severance agreement.

A waiver of the employee's right to report crimes.

<

Any promise that would require the employee to break the law (like

<

committing perjury if called to testify against the company in court).*!
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N4 An agreement that unlawfully restricts an employee from working for the
former employer's competitors (often called a “non-compete clause”).?

N4 Waivers so broad or vague that they would bar the employee from
exercising their right to seek employment.*3

N4 If the employee is 40 years or older, the employer will sometimes be
prohibited from requiring the employee to waive claims related to age
discrimination unless the employee is given at least 45 days to consider the
waiver (and at least 7 days to revoke it).**

In addition to these rules, an employer may not induce an employee to sign a
severance agreement through fraud, duress, or undue influence.® Nor may a
severance agreement provide terms that are unconscionable. Each of these words
have a specific legal meaning, which are explained below.

3.2  Fraud

Fraud can occur where the employer deceives the employee about an important fact,
or where they make a promise they have no intention of keeping. It can also occur

when the employer conceals an important fact, if the employer has a duty to disclose
it. 16

A severance agreement will often be unenforceable if it was signed as a result of the
employer's fraudulent misrepresentations.’

3.3  Duress

Duress occurs when an employer threatens an employee in some way that compels
the employee to sign the severance agreement out of fear.'® The employer's threat
usually must be an unlawful one to meet the standard of duress.’

A severance agreement that is entered into under duress can sometimes be
rescinded by the employee.?®

3.4 Undue Influence

Undue influence is a legal phrase used to describe a type of coercive persuasion.?! It
occurs where an employer exerts excessive pressure on an employee to sign a
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severance agreement, which exploits the employee's mental, moral, or emotional
weaknesses. 22

An employee that has been induced to sign a severance agreement by undue
influence can sometimes rescind the agreement.?*

3.5 Unconscionability

The legal doctrine of unconscionability is somewhat complicated. In general, courts
look at two aspects of a severance agreement to determine whether it is
unconscionable: **

N4 Procedural Unconscionability. If one party has significantly more
bargaining strength, or the circumstances of the agreement were unfair to
the employee, the severance agreement is more likely to be viewed as
unconscionable.?®

.~/ Substantive Unconscionability. If one or more promises in the contract
are one-sided or harsh, a court might find them to be substantively
unconscionable. ?®

When a contract is unconscionable, courts have the power to refuse to enforce all or
part of it.%’

3.6 Additional Concerns

Beyond these requirements, there may be other legal limitations. For example, there
are special rules for severance agreements that cover claims of age discrimination.

Likewise, severance agreements may be unenforceable if they are shown to violate
public policy.?8

If you are unsure whether the waivers in your severance agreement are valid or

legally-enforceable, discuss the terms of the agreement with an experienced
California employment or contract lawyer.
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CH. 04

Is Severance Pay Required By Law?

In most cases, employers are not required to provide employees with severance
packages. Severance agreements are contracts between private parties and are
governed by California contract law. There is no law in California requiring employers
to offer severance packages.

An employer is only obligated to give you severance pay if you have a previous
agreement to receive it. For example, there may be a severance pay clause in your
pre-employment contract, or your union agreement might mandate it. In those kinds
of cases, you might have a right to severance pay.
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CH. 05

How Severance Pay
is Usually Calculated

Even though the law does not usually require employers to provide severance
packages, there are some general conventions that employers often follow in

calculating them. A typical formula for severance pay may be: one week of the
employee's regular rate of pay, multiplied by the number of years worked.

If, for example, the employee makes $500.00 a week and they are let go from a job
they have occupied for five years, they might be offered a $2,500.00 severance
package at termination. This is calculated as follows:

$500.00 x 5 weeks = $2,500.00

Of course, some employers will follow a different calculation. Other employers might
arbitrarily choose a number they believe is fair. And still others might be bound by a
specific calculation laid out in the worker's employment contract or the employer's
previously-adopted policies.
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More generous severance packages can include two weeks of pay for every year the
employee has worked for the business. Some severance packages can also include an
offer of one month's salary for every year of employment. The employer may also
include benefits other than wages, such as pro-rated bonuses or medical insurance.
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CH. 06

What to Look for in a
Severance Agreement

Severance agreements can be a blessing in disguise for employees who wants to take

their career in a new direction. The main fact to remember is that a severance
agreement is a contract. If you sign a contract and do not read some or all of the
terms, you are still bound to comply with the entire contract.??

It is also worth remembering that when your employer provides you with a contract, it
is in their interest to provide terms favorable to their business. Your employer's
interests are often at odds with your interests. So you should not rely on your
employer to create fair terms for you any more than you would rely on your car
salesperson to negotiate fair terms for you.

6.1 What Is Your Employer Getting?

The first thing to look out for is what your employer wants from you. While it can be
tempting to look at the bottom line and see how much money you are getting, this
can skew your view of the severance agreement.
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In the end, what they are offering may seem like a lot of money, but at what price? If

you are waiving important legal rights that would entitle you to even more money,
then you may not be getting such a good deal after all. Consider the following tips:

v

6.2

If you feel your termination was unfair, you should be cautious about signing
the severance agreement.

If you are being laid off or quitting your job due to harassment, retaliation,
or some other employment law violation, you should consider consulting an
employment lawyer about any legal claims you have before signing the
severance agreement.

If the severance agreement contains a non-compete clause or non-
disclosure clause, you should consider not signing the agreement. Although
it may be questionable whether these clauses are enforceable, agreeing to
a non-compete and non-disclosure clause could significantly limit the work
you perform for your next employer and thus make searching for another
job much more difficult.

If the severance agreement involves admissions of fault, you should
consider not signing the agreement. This is especially true if you are
admitting or acknowledging workplace problems that you did not commit or
weren't your fault. These admissions to fault could harm your future
employment prospects and job benefits.

If you witnessed wrongdoing in the workplace or you believe your employee
rights were violated, you should be cautious about signing the severance
agreement.

Do You Fully Understand the Agreement?

Another red flag to look out for is language that is confusing, broad, or vague. It is

important that you understand exactly which rights you are waiving, and which

obligations you are undertaking. It is usually unwise to sign a severance agreement

without fully understanding its terms.

It might be a good idea to consult an employment attorney to understand if your

rights were violated before you accept the severance agreement.
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6.3 How Favorable Is the Offer?

Next, look at what you are being offered. It may be worth it to you to get a large
severance payout in exchange for waiving your right to seek justice. But you do not
have to simply accept what your employer is offering. Severance agreements can
often be negotiated—especially if you have a valid legal claim against your employer.

A lump sum may seem like a lot of money, but consider your needs, your contribution
to the company, and your relative ability to find another job. Will this be sufficient, or
can you ask for more? Do you know if others have gotten more?>®

6.4 How Restrictive Are the Other Terms?

Finally, you should evaluate the other terms in the agreement. For example, if you
have been laid off, you would want your severance agreement to indicate that you
were not fired. You may also want to know if you can get a reference or a letter of
recommendation from your supervisor or the employer. You may also want to be able
to share the details of your severance agreement with future employers, to prove that
you were not fired.

Does the agreement, as written, permit you to do the things you might want to do in
the future?
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CH. 07

Should You Negotiate
Your Severance Pay?

Whether you should negotiate your severance pay will depend on a few factors.
Unless you have previously signed an employment contract with the terms laid out,

there may be room for negotiation.

Consider the following questions when trying to decide if you should negotiate your
severance pay:

7.1 Why Are You Being Let Go?

If you are being let go due to your own negative behavior or performance, you are in
less of a position to negotiate. If, however, you are a good employee but you are
being laid off, you may have more room to negotiate.

You may also get a bigger severance package if your employer knows that you know

that you may have a claim against them for wrongful termination or some other
wrongdoing.
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7.2 How Long Have You Worked There?

The longer you have been with a company, the more value you may have. When you
leave, you are not just taking your skills away from the employer, you are also taking
your specific knowledge, experience, and training, none of which can be easily
replaced by a new employee.

What Is Your Employer's
Current Financial State?

You may not specifically know your company's net worth, cash flow, or assets, but you
can probably make a reasonable guess about how much your employer can afford to

pay you.

If you work for a small company with only three employees, there is less of a chance
you will get a large severance package than if you work for a large international
corporation. However, if you are being laid off because the corporation is closing
offices, they may not be willing to give you much money—regardless of their size.
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CH. 08

A Lawyer Can Sometimes Help

No matter what your employer tells you, you are not required to sign a severance

agreement, and you are not required to do so immediately. You always have the right
to consult with a lawyer, even if you are sure you understand the terms.

Being terminated is often an upsetting, stressful event, and you may not be very
objective when you are reading the severance agreement. Reading the severance
agreement while in an emotional state might influence you to agree to unfavorable
terms.

If a severance agreement requires you to give up any right to sue, you should
consider consulting with an attorney before signing. An attorney can explain to you

whether the severance agreement is legal and, if so, what you will be giving up.

If you are still not sure whether you would like to consult an attorney, consider the
following questions when reviewing your severance agreement:

v Is the language too broad or too vague?

/ Areyou being pressured to sign it?
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N4 Does your employer know that you are in a tight financial spot and need the
money?

< Isyour employer refusing to negotiate the terms with you?

~ Areyou being asked to give up your rights and receive little or nothing in
return?

~ Do you suspect fraud, or that your employer is lying to you?

Are you specifically being discouraged from consulting with an attorney?

<

~ [Ifyou are over 40 years old, does your severance agreement instruct you to
consult an attorney?

Ultimately, negotiating a favorable severance agreement is like negotiating any other

contract: it's an art. This is where a lawyer can greatly help you, especially if you have
little experience with negotiation.
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