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Tip pooling is the practice of gathering some or all of the tips earned by several
employees, and then splitting them up in previously-agreed percentages. In
California, employer-mandated tip pooling is generally considered legal, as long as
certain conditions are met:*

2% The people participating in the pool must be employees;?
2.2 The tips included in the pool must have been given to employees;® and
m

foa The employer, the owner, the managers, and the supervisors cannot share
~™
in the tip pool.*

An employer will usually be considered to be in violation of California's labor laws if
any of these rules are not followed.® There are, however, a few exceptions.

First, although this test generally excludes supervisors from sharing in the tip pool, at
least one court has held that supervisors can join in the tip pool if they spend large
portions of their time doing the same work as regular employees and the tips were
likely left, in part, for them.® Federal law, which applies alongside California's rules, is
stricter on this point: it bars an employer and its managers and supervisors from
keeping any part of employees' tips, including through a tip pool, though a manager
or supervisor may keep tips a customer gives them for service they personally and
solely provide.’

Second, although there is no definitive law on this issue, there is a strong argument
that the tip pooling arrangement must involve a fair and reasonable distribution of
the tips.® A fair and reasonable distribution of tips will usually be found where an
employer has an impartial system for deciding how much is paid to each employee.

Finally, tip pools usually include employees who customarily receive tips and are in
the chain of service, such as servers, bussers, and bartenders. But tip pooling
arrangements are not necessarily limited to those who provide services directly to the

customer.?

The rest of this article will explore the intricacies of California's tip and gratuity laws.
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CH. 01

What Is Considered a Tip or Gratuity?

A tip or a gratuity is money left for an employee by a customer above the actual

amount due for the underlying good or service.'® Generally, a tip is left by a patron as
a reward for good service and the amount is not regulated by the employer. These tip
and gratuity rules apply to any business whose employees receive tips, not only
restaurants; bars, hotels, salons, barbershops, and similar workplaces are covered as
well. 1!

In general, tips and gratuities have four defining characteristics:

They are given voluntarily by the customer,

The customer has an unrestricted right to select the amount they wish to
give,

The payment is not negotiable or dictated by employer policy, and

The customer has the right to determine who receives the tip or gratuity.?
A tip that meets these criteria is generally considered the exclusive property of the

employee to whom it was paid,*® except in cases of tip pooling agreements or
mandatory tip pooling policies.
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1.1 Tips Are Not a “Wage”

Under California law, tips are not technically a “wage” paid by the employer.*#
Although, for tax purposes, most types of tips are considered taxable income the
same as regular wages.!°

California's treatment of tips and gratuities as non-wage payments is significant
because, when California law requires an employer to pay overtime, the usual
overtime rate is calculated based on the employee's regular rate of pay.'® Because
tips and gratuities are not a wage, and instead are left voluntarily at the discretion of
the customer, they are not included when employers calculate the employee's regular
rate of pay for overtime purposes.

Mandatory Service Charges Are
Treated Differently from Tips

A mandatory service charge is an amount added automatically to a customer's bill,
such as an automatic gratuity on a large party or a set banquet fee. These charges
have traditionally been treated differently from voluntary tips: because the customer
has no choice about paying them, they were generally regarded as belonging to the
employer, who could keep them or distribute them as it saw fit.*’

That treatment is not absolute. In 2019, a California Court of Appeal held that a
mandatory “service charge” can itself be a gratuity under Labor Code section 351,
depending on the circumstances. The label an employer places on the charge does
not control the question; what matters is whether a reasonable customer would
understand the charge to be payment for the employee's service. Where a charge
functions that way, it must be distributed to the non-managerial employees who
performed the service, and the employer cannot keep it.*®

When a mandatory charge is a genuine service charge rather than a gratuity, it is
treated differently from a tip in two respects. First, service charges have different tax
consequences and presumptions even if they are later given to employees.'? Second,
service charges can be counted toward minimum wage payments and the calculation
of overtime wages.

Some local ordinances in California also require service charges to be paid in full to
the employee that performed the services.?®

It is possible for an employee to receive money from a service charge, as distributed

by an employer, and to receive normal tips as well. This situation is referred to as
“double tipping” and it is legal in California.?*
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CH. 02

Credit Card Charges Are the
Employer's Responsibility

In general, cash tips are payable to the employee immediately when they are

received, without interference from the employer.?? If, however, the customer pays
the tip by a credit card, the tip must be paid to the employee, in full, on the next
regular payday after the credit card payment was authorized.??

2.1 Employers Cannot Deduct Credit Card Fees

In some states, employers are permitted to subtract a proportionate amount of the
tip to cover the employee's share of the credit card processing fee. But under
California law, an employer cannot deduct any credit card processing fees from a tip
left to an employee through a patron's credit card.?*

Therefore, the full tip left by the customer must be given to the employee and the
employer must pay the full cost of the processing fee.
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Employers Cannot Charge
Business Losses to Employees

A related rule keeps employers from shifting their ordinary business losses onto
workers. An employer generally cannot take money out of an employee's tips or wages
to cover a customer who leaves without paying, a broken dish or piece of equipment,
or a shortage in the cash register; California treats these as a cost of doing business
that the employer must bear.?® An employer may deduct for such a loss only if it can
prove the loss was caused by the employee's dishonesty, a willful act, or gross
negligence, a demanding standard that an honest mistake or accident does not
meet. 26

2.3 The Employer's Record-Keeping Duties

Every employer is required to keep accurate records of all tips received, either directly
or indirectly.?’ This means that employers must keep records of tips paid by credit
card or check, and accurately distribute them to employees.

These records must be made available for inspection by California's Labor

Commissioner's Office.?® This requirement can help employees prove wrongdoing on
the part of their employer in the event of a dispute.
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CH. 03

Tips Cannot Be Credited
against the Employee's Wages

In California, employees are entitled to be paid at least the minimum wage. In 2026,

the minimum wage in California is $16.90 per hour.??

In some states, and under federal law, employers are allowed to credit tips toward the
employee's minimum wage.3® This is called a “tip credit,” and it essentially allows
employers to pay their workers less than the minimum wage if, when the employee's
tips are considered, the employee's income meets minimum wage requirements. **

California law, which provides stricter protections for the employee, expressly forbids
tip credits.? Thus, tip credits are illegal in California, and any employment contract

allowing tip credits is illegal.>*

The practical result is straightforward: a tipped employee in California must be paid
at least the full minimum wage for every hour worked, and any tips the employee
receives are on top of that pay, never a substitute for it.3*
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CH. 04

Legal Consequences for
Tip and Gratuity Violations

Any employer who violates the tip and gratuity laws of California is guilty of a

misdemeanor and may be fined up to $1,000, imprisoned for 60 days, or both.3°

These penalties are in addition to any money the employer may owe to the employee.

4.1 The Employee's Remedies for Violations

As mentioned above, Labor Code section 351 provides that tips and gratuities are the
sole property of the employee or employees to whom they are given. At first glance,
this would seem to permit employees to file a lawsuit against their employer for
violating their tip rights.

In 2010, however, the California Supreme Court held that employees do not have a
private cause of action under section 351 itself to recover misappropriated tips.
Public enforcement of the gratuity statutes rests with the state.®” Since January 1,
2026, section 351 has also expressly authorized the Labor Commissioner to
investigate gratuities that are taken or withheld and to issue a citation or file a civil
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action to recover them, using the same citation procedure that applies to minimum
wage violations.*®

Nevertheless, employees still have several options to recover money from their
employer. Those options include:

Q Labor Commissioner Complaint. An employee can file a wage claim with
California's Division of Labor Standards Enforcement (the Labor
Commissioner's Office) so that an investigation can take place and the
Labor Commissioner can pursue the withheld tips through a citation or a
civil action.3?

Q Conversion Lawsuit. “Conversion” is a type of lawsuit that alleges

B someone interfered with another person's property rights.*® If an
employee's tips are wrongfully withheld, they can file a lawsuit alleging
conversion.*!

Q Unfair Business Practices Lawsuit. California's Unfair Competition Law

- (the “UCL*) prohibits unlawful, unfair, or fraudulent business practices.*?
Any person who has lost money as a result of those acts can file a lawsuit
under the UCL.#3 California courts have held that this permits employees to
file lawsuits against employers who violate the Labor Code. 4

Q PAGA Claim. California's Labor Code authorizes employees to file lawsuits
against their employers to recover civil penalties. This statute is called the
Private Attorneys General Act, and lawsuits brought under it are commonly
referred to as “PAGA claims.” Importantly, several steps need to be followed
before an employee is authorized to bring a PAGA claim.*®

4.2 Retaliation is Prohibited

Employees who do not receive their tips or gratuities as required by law have a right
to bring the issue to their employer's attention and request full compliance with their
tip and gratuity rights. Employers are legally prohibited from retaliating against
employees who assert their right to their tips and gratuities. *®

Employees are also protected from retaliation if they file a complaint with a
governmental agency or a lawsuit in court alleging a violation of their tip rights.*’
This means that an employee cannot be punished, fired, or treated unfairly for
exercising these rights. If an employer takes an adverse action against an employee
within 90 days of the employee's protected activity, the law presumes the action was
retaliatory, and the employer must come forward with a legitimate, nonretaliatory
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reason; a prevailing employee may also recover a civil penalty of up to $10,000 for

each violation.*®

4.3

Deadline to File

In many cases, it is important to act quickly, because claims to recover withheld tips

can expire. This expiration period is called a statute of limitations. The applicable
statute of limitations will depend on the type of claim the employee pursues.

o

o
o

o

o

Contract Claims. If the employee is alleging a violation of an oral
agreement with their employer, the statute of limitations is two years from
the date of the violation.*’ If the employee is alleging a violation of a
written agreement with their employer, the statute of limitations is four
years from the date of the violation.*®

Conversion Claims. A lawsuit for conversion (mentioned above) must be
filed within three years of the violation.%?

Unfair Business Practices Claims. If an employee is alleging a violation of
California's Unfair Competition Law (also mentioned above), the statute of
limitations is four years from the date of the violation.®?

PAGA Claims. If the employee is pursuing a claim under the Private
Attorneys General Act (a “PAGA claim”), it must be filed within one year of
the violation.®®

Retaliation Complaints. An employee who was retaliated against for
asserting their tip rights and who files a complaint with the Labor
Commissioner must generally do so within one year of the retaliatory act.”*
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