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California law generally requires employees to seek recovery for work-related injuries
through the workers’ compensation system. In many cases, employees cannot sue
their employer for unintentional acts that may have caused their injury.® Instead,
California law permits employees to pursue a workers' compensation claim for their
work-related injuries, regardless of whether their employer is at fault.?

Many employers dislike workers' compensation claims. Some even actively discourage
employees from filing them. Importantly though, California law prohibits
discrimination or retaliation against workers who are injured on the job.

This article explains the scope of an injured employee's right to be free from
retaliation for filing a workers' compensation claim.
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Overview of Workers'
Compensation Claims

The State of California has adopted a set of laws called the Workers' Compensation
Act.® It provides a comprehensive program for paying employees that have been
injured in the workplace.*

In many cases, the Workers' Compensation Act is the “sole and exclusive remedy” for
claims against an employer when an employee has been injured.® This means that
employees in difficult financial situations might have no choice but to file a workers'
compensation claim against their employer.

Under most circumstances, injured workers can seek compensation without regard to
whether their employer was at fault for their injury.® This gives employers an incentive
to maintain a safe workplace, and assures the efficient compensation of employees
for those injuries.’

An employer's insurance rates can be affected by workers' compensation claims. So,

many employers dislike these issues and some even attempt to retaliate against
employees who pursue workers' compensation benefits.
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CH. 02

California Law Protects Injured
Workers from Discrimination

Under California law, it is the state's policy “that there should not be discrimination

against workers who are injured in the course and scope of their employment.”8
California courts have interpreted this policy to protect employees from retaliation for
filing a workers' compensation claim.”

The broad nature of that policy favors employees who are fired or treated unfairly as

the result of a job-related injury.'® As such, there are many types of retaliatory
conduct that might be unlawful.
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CH. 03

Prohibited Reasons for Retaliation

California law forbids employers from discharging or threatening to discharge an

employee because the employee:

Submits a workers' compensation claim to the employer,

mm

Files an application to have California's Division of Workers' Compensation =
decide a claim,

Announces an intent to file a claim or application for workers' compensation
benefits,

< g

Obtains a disability rating from a physician,
Settles a workers' compensation claim with the employer, or

Wins an award of workers' compensation.*

Employers are also prohibited from firing or threatening to fire employees who testify
on behalf of another employee in a workers' compensation proceeding.*?

California courts have held that it is also unlawful to retaliate against an employee for
missing work due to a work-related injury. As the California Supreme Court explained:
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[Aln employer may not discharge an employee because of
the employee's absence from his job as the consequence of
an injury sustained in the course and scope of employment.

Judson Steel Corp. v. Workers&apos; Comp. Appeals Bd. (|
(1978) 22 Cal.3d 658, 669

Likewise, when an injury results in a disability, California law prohibits discrimination
based on the disability.**

Employers are also prohibited from firing or penalizing their employees for

participating in rehabilitation services that are offered as a workers' compensation
benefit.'* In some cases, job retraining can be offered as a rehabilitation service.!®
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CH. 04

Prohibited Acts of Retaliation

California law prohibits employers from penalizing their employees for having a work-
related injury or for making a workers' compensation claim in connection with that
injury.® This protection extends further than mere firings.

More specifically, an employer unlawfully discriminates or retaliates against an
employee when the employer engages in conduct that is detrimental to the worker as
the result of an employment-related injury.’

B EXAMPLE

An employee is injured while at work and takes a leave of absence to recover.
When they return, they find out that their employer took away their seniority
because of their absence from work.

The employer's actions penalized the employee for being injured. The
employer therefore engaged in unlawful discrimination and retaliation. *®

Of course, not every act that might be detrimental to a worker is necessarily
retaliatory. Employers are often permitted to adopt policies that apply to all workers,
regardless of their disability.?

For example, employers are permitted to require injured workers to use sick leave
when taking time away from work to visit a doctor, so long as the same requirement is

imposed on workers needing to treat injuries that are not work-related.?®

If the worker who suffered an injury on the job is treated differently from other
workers, detrimental treatment may be viewed as retaliatory.
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CH. 05

Reinstatement of Employees
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The refusal to reinstate an employee to a former job may be the functional equivalent
of firing that employee.?! In two circumstances, however, a refusal to reinstate an
injured employee will not be regarded as discriminatory.

5.1 Permanent Disability

Employers are not required to return an employee to a job that the employee can no
longer perform.2? A worker's permanent disability, if found by a compensation judge,
may justify the conclusion that the employee will not recover sufficiently to permit a
return to work.?3

However, the fact that an employee's job performance will be impaired by an injury
does not necessarily justify the failure to reinstate the employee.?*

Depending on the nature of the job and the degree of impairment, an employer may
have an obligation to accommodate a disability caused by the injury.?°
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5.2 Job Not Needed

California law does not require employers to hold open a job indefinitely when the job
is one that the employer no longer requires.2°

Also, business realities may compel the employer to replace the worker and the
unavailability of the position may preclude reinstatement.?’

In some cases, employers mask their discriminatory intent by making a false claim
that work is unavailable or that it would be unsafe to return an employee to
employment. In those cases, employees can prove a discriminatory motivation by
showing that the employer's claim is false.?®

B EXAMPLE

An employer claims that no work is available that the employee can do
without risking further injury. If the employee presents evidence that he or
she is capable of performing the job safely, it is fair to infer that the employer
is discriminating against the employee because of the employee's injury.

That inference justifies a finding of discrimination unless the employer can
overcome it with proof that the medical evidence justified its decision not to
reinstate the employee. 2’

Whether an employee is no longer capable of performing the job and whether an
employee's former position was eliminated as a matter of business necessity are
questions that can only be resolved by considering the specific facts of the case.
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CH. 06

Remedies for Retaliation

In addition to reinstatement, employees are entitled to reimbursement for lost wages
and work benefits caused by retaliatory acts of their employer.3®

Employers that engage in unlawful retaliation may also be obligated to pay
employees a penalty. The penalty consists of a 50% increase in the employee's
workers' compensation award, up to a maximum of $10,000, together with costs and
expenses of up to $250.31

The penalty can be awarded even if the retaliation did not cause the employee to
suffer a financial loss. 32

Other remedies might also be available. While the workers' compensation system
provides the exclusive remedy for job-related injuries, it is not necessarily the only
remedy for an unlawful termination or for other retaliatory acts. 3

Remedies for disability discrimination, including those provided by California's Fair
Employment and Housing Act, might be available.** An employee might also be
entitled to obtain compensation for wrongful termination under the common law of
California.3% Because section 132a's increased compensation is capped, these civil
claims can offer a broader recovery, and an injured worker who is fired or demoted
may have more than one claim worth pursuing.
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CH. 07

Filing a Section 132a Claim

The Workers' Compensation
Appeals Board Decides the Claim

A claim for retaliation under section 132a is not filed in an ordinary civil court.
Instead, the employee pursues it by filing a petition with the Workers' Compensation
Appeals Board (WCAB), which has full authority to decide the increased
compensation, reinstatement, and reimbursement described above, subject to judicial
review. 36

The same conduct is also a misdemeanor. The Appeals Board cannot decide that
criminal charge; suspected criminal violations may instead be referred to the Division
of Labor Standards Enforcement or to the public prosecutor. 3’

7.2 One-Year Deadline

A section 132a petition must be brought within one year of the discriminatory act or
the date of the employee's termination. An employee who waits longer than one year
may lose the right to pursue the claim.>®
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