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In California, most employers must provide their employees with suitable seating to
use while performing their duties, as long as the nature of the work reasonably
permits the use of seats.’ Even when the work requires standing, most employers
must place seats in reasonable proximity to their employees’ work areas for use
during lulls in their duties.?

As with any legal rule, California’s seating requirements come with several caveats

and exceptions. This article explores those distinctions and looks at how courts have
interpreted the seating requirement.
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CH. 01

Legal Background

CALIFORNIA
EMPLOYMENT
LAW

California’s wage and hour laws are governed primarily by the Labor Code and a
series of wage orders issued by California’s Industrial Welfare Commission (“IWC").3
The wage orders are enforceable regulations specifying minimum requirements that
employers must follow with respect to wages, hours, and working conditions.*

In total, there are eighteen wage orders. Sixteen cover specific industries or
occupations, one covers employees not covered by any other wage order, and one is a
general minimum wage order.®> The IWC maintains a complete list of the wage orders
@ on its website.

The wage orders’ seating requirements first appeared in 1919. Back then, they applied
only to women and children.® They have since been amended to apply to all

employees regardless of age or gender.”’

Of the IWC's sixteen industry- and occupation-specific wage orders, fourteen include
an identical seating requirement:
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& SEATS

(A) All working employees shall be provided with suitable seats when the
nature of the work reasonably permits the use of seats.

(B) When employees are not engaged in the active duties of their
employment and the nature of the work requires standing, an adequate
number of suitable seats shall be placed in reasonable proximity to the work
area and employees shall be permitted to use such seats when it does not
interfere with the performance of their duties.®

The wage orders for two industries have their own language regarding seating
requirements: (1) Wage Order #14, which applies to agricultural occupations; and

(2) Wage Order #16, which applies to certain on-site occupations in the construction,
drilling, logging, and mining industries.”

For agricultural occupations, Wage Order #14 = states as follows:

& SEATS

When the nature of the work reasonably permits the use of seats, suitable
seats shall be provided for employees working on or at a machine.®

For certain on-site occupations in the construction, drilling, logging, and mining
industries, Wage Order #16 ¢ states as follows:

& SEATS

Where practicable and consistent with applicable industry-wide standards, all
working employees shall be provided with suitable seats when the nature of
the process and the work performed reasonably permits the use of seats.
This section shall not exceed regulations promulgated by the Occupational
Safety and Health Standards Board.!?
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Finally, for occupations that don’t have an occupation-specific wage order that applies
to them (i.e., miscellaneous occupations), there is no seating requirement. 2
Employees in these industries, however, are rare because the sixteen occupation-
specific wage orders are broad enough to cover most employees in California.

Because the requirements for Wage Orders #14, #16, and #17 are less commonly

applied than those under the other wage orders, the remainder of this article focuses
on the rules that generally apply under the other wage orders.
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CH. 02

Suitable Seating
During Work Activities

With a few exceptions, employers must permit employees to sit when the nature of
the work reasonably permits the use of seats.'® Courts have declined to adopt a clear

test to decide whether the nature of the work reasonably permits the use of seats.
Rather, various workplace factors are considered to determine if employees are
entitled to a seat and if such seating is reasonable.

2.1 Defining the “Nature of the Work”

To determine whether employers must permit seating, the “nature of the work” must
first be defined. The California Supreme Court has characterized the nature of the
work to be both a location-based and task-based inquiry into the employee’s actual or
expected duties.*

Under this approach, courts will look at subsets of an employee’s total tasks

performed at a given location and consider whether it is feasible for the employee to
perform each set of location-specific tasks while seated.® The longer or more
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frequently a task is performed at a given location, the more important that task is to
determining whether the employee has a right to sit while performing it.®

The focus of the nature of the work analysis is on the actual tasks required by the
employee’s duties at a given location, not to abstract characterizations, job titles, or
descriptions that may or may not reflect the actual work performed.!’ Additionally,
courts will consider the overall job duties performed at the particular location by any
employee while working there (not just the specific employee in question), and
whether those tasks reasonably permit seated work.*®

2.2 When Work “Reasonably Permits” Seating

Seating must be reasonable to be required. Courts consider the totality of the
circumstances to determine reasonableness.? This test, in part, balances two
primary considerations:

Q The Nature of the Tasks. The analysis begins with an examination of the
relevant tasks, grouped by location, and whether the tasks can be
performed while seated or require standing.?®

Q Feasibility of Seats. The next question is whether providing a seat would
unduly interfere with other standing tasks, whether the frequency of
transition from sitting to standing may interfere with the work, or whether
seated work would impact the quality and effectiveness of overall job
performance.?!

Courts are permitted to consider a variety of other factors in addition to those listed
above, depending on the situation.?? The weight given to any relevant factor will vary
in each case.?®

The level of customer service, for example, may be considered when determining if
seating is reasonably permitted.?* Employees who are expected to provide a certain
level of customer service may be viewed by their employers or the customers as
providing better customer service while standing. But courts require customer service
considerations to be assessed along with other relevant tasks and obligations, in
determining whether the nature of the work reasonably permits use of a seat at a
particular location.?®

Courts will also consider the employer’s business judgment. But an employer’s
business judgment is not dispositive and must be considered objectively in light of
the employee protections provided by the wage orders. An employer’s mere
preference that particular tasks be performed while standing will be disregarded, as
employers are not permitted to arbitrarily define certain tasks as “standing” ones.2°
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Courts also consider the physical layout of a workspace to determine reasonableness.
As such, an employee may be entitled to a seat because it does not interfere with
performance of standing tasks and, thus, would be reasonable.?’

2.3 The Key Takeaway

Usually, if the location where the employee is assigned during most of their day
permits seating, the employee is entitled to a seat. But if the employee is frequently
transitioning between sitting and standing, or if sitting would unreasonably interfere
with other standing tasks or the quality and effectiveness of overall job performance,
the employee is probably not entitled to a seat.?®
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CH. 03

Seating Required During
Lulls in Operation

Lulls in operation occur when an employee, while still on the job, is not actively
engaged in any duties. During lulls in operation, employees are generally entitled to

an adequate number of suitable seats within reasonable proximity to their work
area.?? As such, most employees are entitled to a seat under fourteen categories of
occupations and industries stated in the wage orders.

Y4 EXAMPLE

A restaurant employs a server to take orders and bring food to its customers.
When the restaurant has no customers, the server does not have any tables
to wait on. The server, at that point, might not have any active duties while on
the job. If so, the server would be entitled to suitable seats within reasonable
proximity to their work area.

Exceptions to the requirement of suitable seating during lulls in operation are in
agricultural occupations and certain on-site occupations in the construction, drilling,
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logging and mining industries.®® In those occupations and industries, seating
generally depends on whether the nature of the work permits.3! There is no specific
reference or requirement regarding seating during lulls in operation. 2
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CH. 04

Seating Required During Breaks

Nonexempt employees are required to take a ten-minute rest break if they work more

than three-and-a-half hours. For more information illustrating how many rest periods
must be taken during a shift, please refer to Break Laws in California: Meal Breaks &
Rest Periods Made Easy.

Employers are required to provide suitable resting areas for employees during
working hours that are separate from the toilet room.33 The resting facilities should
also be available to employees during working hours. Additional guidance on seating
requirements during rest breaks is not specified. However, employers should still
provide suitable seats for employees to use during their rest breaks.
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CH. 05

What Kind of Seating is “Suitable”?

No legal authorities have yet provided guidance on what defines the “suitable

seating” referenced in the wage orders. What counts as suitable seating will likely
depend on the workplace. Typically, a stool, a chair, or a bench that can support an
average person will likely satisfy the seating requirement.
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CH. 06

Penalties for Violating
California’s Suitable Seating Law

CALIFORNIA'LAW /

oIII]/

Employees generally have no private right of action to recover damages for violations
of the wage orders’ seating requirements. They can, however, pursue an action
against their employer under California’s Labor Code Private Attorneys General Act of
2004 (called “PAGA”).34

Under PAGA, an aggrieved employee can bring an action for civil penalties on behalf
of the State of California for Labor Code violations committed against the employee
and other employees.>° For actions filed on or after June 19, 2024, the employee
must have personally suffered each violation alleged and may pursue penalties only
for coworkers who suffered violations of the same provisions.3® Labor Code section
1198 gives the IWC's wage orders the force of law.®” Thus, a violation of the wage
orders’ suitable seating requirements effectively violates the Labor Code.

If an employer fails to provide suitable seating as required by law, it is subject to a
PAGA civil penalty in the following amounts:

a Default Penalty. For most violations, the employer must pay $100 for each
aggrieved employee per pay period. 38
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E Higher Penalty. The penalty rises to $200 for each aggrieved employee
per pay period, but only where a court or the Labor and Workforce
Development Agency found the same policy or practice unlawful within the
previous five years, or the employer acted maliciously, fraudulently, or
oppressively.’

The 2024 amendments to PAGA also created penalty caps for employers that take
reasonable steps to comply, along with cure procedures that can reduce or eliminate
these penalties.*°

These civil penalties, however, are not entirely payable to the employees. In a PAGA
action, 65% of the penalties go to the State of California (specifically, the Labor and
Workforce Development Agency) and the remaining 35% goes to the aggrieved
employees. 4*

To bring a PAGA action, the employee must first follow certain procedures, which are
described in Labor Code sections 2698 through 2699.5 ©.

It is usually a good idea to consult with an attorney before doing this, especially
because PAGA allows employees to recover reasonable attorney fees and litigation
costs in addition to any amounts to which they would otherwise be entitled.4? Many
attorneys take these kinds of cases on a contingency basis, without any upfront fees.
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